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LETTERS PATENT APPEAL 

Before D. K. Mahajan and H. R. Sodhi, JJ.

BUDH RAM, ETC.—Appellants, 

versus

THE DHURI CO-OPERATIVE-CUM-MARKEING-CUM-PROCESSING 
SOCIETY, DHURI, ETC.—Respondents.

Letters Patent Appeal No. 707 of 1970.

July 26, 1973.

Contract Act (IX of 1872)—Section 23—Essential Commodities Act 
(X  of 1955)—Section 3—Cotton Control Order (1955)—Clause 9—Person 

holding license under, agreeing to enter into partnership with a non-licensee 
firm  to work the license—Such agreement—Whether void as opposed to 
public policy—Control Order not containing express prohibition of formation 
of partnership—Such prohibition—Whether implied—Parties to a void partner­
ship agreement not in pari delicto—Suit for rendition of accounts of such 
partnership when dissolved—Whether maintainable.

Held, that there is a prohibition contained in the Cotton Control Order, 
1955, and no person can purchase, sell, store or carry on business in cotton 
or even hold cotton in hypothecation or against a pledge except under and in 
accordance with the conditions of a license issued in this behalf. There is, 
therefore, a definite prohibition from carrying on the business covered by a 
license except by the licensee himself. This prohibition against dealing in 
cotton which is a controlled item applies equally to a partnership as to any 
individual or a corporate body. Consequently a partnership which does not 
hold a license in its name cannot be constituted to undertake a commercial 
enterprise which can be undertaken only under a license. Hence where a 
person holding a license under the Control Order enters into an agreement 
of partnership with a non-licensee firm to work the license, the constitution 
of such partnership to work the licence issued in the name of a partner is 
obviously illegal. Such a contract is opposed to public policy and void being 
hit by section 23 of the Contract Act. (Para 3).

Held, that no doubt the Control Order does not contain an express 
prohibition of the formation of partnership by the licensee but this prohibi­
tion is in the very nature of things implied when a license is issued under 
a Control Order in the name of a particular person. The license is a per­
sonal privilege the benefit whereof cannot be extended to others by entering 
into partnership with them when they do not hold any such license. Any 
such action on the part of the licensee will be circumventing the provisions 
of the Control Order unless the formation of a partnership is permitted by 
the Control Order itself or the statute under which such order is promulga­
ted. (Para 4)
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Held, that a suit for rendition of accounts of a dissolved partnership is 
maintainable, no matter that the partnership agreement is void, when it is 
found that parties to such void agreement are not in pari delicto. (Para 5)

Letters Patent Appeal under Clause X of the Letters Patent against the 
judgment of Hon’ble Mr. Justice D. S. Tewatia, dated n th  July, 1970 passed 
in RSA 395 of 1964 reversing that of Shri Raj Kumar Sharma, Senior 
Sub-Judge, Barnala, dated 30the November, 1963, affirming that of Shri Vinod 
Kumar Jain, Sub Judge Ist Class, D huri dated 3rd December, 1962, dismissing 
the plaintiff’s suit with costs.

J. V. Gupta, and G. C. Garg, Advocates, for the appellants.

K. N. Tewiari, Advocate, for the respondents.

J udgment

The judgm ent of this court was delivered by : —

H. R. S odhi, J.—This letters patent appeal is directed against the 
judgm ent of a learned single Judge who allowed the second appeal 
preferred by the plaintiff and reversing the judgm ent and decree of 
the C ourt of first appeal directed the tria l C ourt to proceed fu rth e r 
w ith the suit for rendition of accounts.

(2 ) The plaintiff is a co-operative society working under the 
nam e and style of D huri Co-operative M arketing-cum -Processing 
Society, hereinafter called the society. It is registered under the 
Punjab  Co-operative Societies Act and is a corporate body. Defen­
dant 2 is a partnership  firm known as Balak Ram-Budh Ram (referred  
to hereinafter as the firm) of which defendant-appellant Budh Ram  is 
the proprietor. D efendant-respondent 4 is only proform a and he was 
connected w ith the plaintiff society, bu t did not join in the suit. On 
30th Septem ber, 1957, a partnership  deed. Exhibit P. 1, was executed 
betw een the society acting through P ritam  Singh, defendant-respon­
dent 4, an d  th e  firm through its proprietor Budh Ram, defendant-appel­
lant. The firm was holding a license under the Cotton Control Order, 
1955, prom ulgated by the C entral G overnm ent in exercise of the 
powers conferred on it by section 3 of the Essential Com m odities Act, 
1955. Clause 9 of the O rder provides th a t—

“No person shall purchase, sell, store or carry  on business in 
cotton or shall hold cotton in  hypothecation or against a
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pledge except under and in accordance w ith  the conditions 
of a licence in  Form  “A”.

Exception. Nothing in this clause shall apply.—

(a ) to a m anufacturer ;

(b ) to a person who purchases or stores cotton for his ow n
use and not for the purpose of sale and who does not a t 
any tim e have in his possession a quantity  of cotton 
exceeding 24 bales of ginned and pressed cotton or 
boras of ginned cotton ;

(c ) to cotton know n as A ssam /Com illa ;

(d ) to any transaction of sale or purchase of cotton authorised
in w riting by the licensing authority;

(e ) to a grower in respect of cotton produced by him.

Form  “A ” in which the license is to be issued is prescribed by the 
O rder itself and is appended thereto. W here the applicant is a cor­
poration or a partnership  firm, the names of the directors or the 
partners, as th e  case m ay be, have to be stated  in  the application form. 
According to the term s of the agreem ent, E xhibit P. 1, the newly 
constituted partnership  by the society and the firm was to take 
K arkhana (factory ) on lease for ginning purposes. This docum ent is 
silent as to w hether the partnership  so form ed was intended for the 
sale and purchase of cotton as well which was controlled by the 
Cotton Control O rder or th a t it was confined only to th e  ginning of 
cotton. One of the m aterial issues fram ed in the case, therefore, was 
w hether the partnership  betw een the parties was only for ginning 
purposes. The tria l Court decided this issue against the  plaintiff and 
dism issed the suit. We are  not referring  to the o ther issues as find­
ings thereon are not m aterial for the purposes of the present appeal. 
The C ourt of first appeal concurred w ith the finding of the trial 
Court, and held th a t the business activity of the partnership  was not 
restricted  to ginning purposes only and th a t it was a partnership  
betw een the firm and the society for indulging in purchase and sale 
of cotton as well. The low er appellate Court took the view th a t since 
the business of buying cotton and selling B arnaula and Rui could not 
have been carried on by the partnership  w ithout a proper license 
under the aforesaid Cotton Control Order, the partnership  constituted 
under E xhibit P. 1 for carrying on illegal business activities, was, 
therefore, void as it was h it by section 23 of the  Indian C ontract Act.
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In -the second appeal p re fe rre d  on b ehalf  of the plaintiff, it was con­
tended before the learn ed  single Ju d g e  th a t  the  object of partnership  
was only to take on lease th e  K a rk h a n a  for ginning purposes and the 
firm defendant 2, w hich  held  a license u n d er  the  Cotton Control O rder 
alone carried on the business of buying an d  selling of cotton and th a t 
the partnership  u n d e r  th e  agreem ent, E xhibit P. 1, was not for the 
purpose of working the  license. It  w as fu r th e r  contended th a t the 
partnership  even for w orking th e  license could not m ake the contract 
of partnership  in question void u n d e r  section 23. The Courts below 
had come to the conclusion th a t  the plaintiff had settled  the account 
and this finding too w as assailed as being not based on any evidence. 
The learned Single Judge, afte r  discussing a volum e of case law, took 
the view th a t since the Cotton Control O rd e r  does not contain any 
provision prohibiting a licensee from  en ter in g  into a partnership  w ith 
a non-licensee, the agreem ent of p ar tn e rsh ip  was not h it by the provi­
sions of section 23. In the result, the partnership  as per Exhibit P. 1 
was held not to be forbidden b y  law  or opposed to public policy. The 
learned Judge also held that even if it. be assum ed th a t the  partnership  
agreem ent was void as being opposed to public policy, the parties to 
the agreem ent w ere not in pari delido. Relying on the observations 
of th e ir  Lordships of the  Suprem e C ourt in Sita Ram  v. Radha Bai and  
others  (1 ), it was held th at in the circum stances of the present case, 
the C ourt should not shirk from  helping the plaintiff-appellant in 
having the accounts settled  w ith  the defendant-respondents. The 
finding of th e  low er appellate C ourt th at the accounts had been 
settled  was held to be not based on any evidence and, therefore, 
reversed. In  the result, the appeal was allowed and the case rem anded 
to the tria l C ourt w ith a direction to proceed w ith  the suit in accord­
ance w ith law. It is against this re m a n d  order th a t the defedants 
have come up in L etters P aten t Appeal.

i

(3 ) A fter hearing the learned counsel for the parties a t length, 
we are of the opinion th a t it cannot be laid down as correct law  th a t 
a partnership  entered into to w o rk  a license issued under the Cotton 
Control O rder does not offend against section 23 of the  C ontract Act. 
In  the circum stances of the instant case, we are, however, in agree­
m ent w ith the learned single J u d g e  th a t  the parties are not in  pari 
delicto  even if it be assum ed th a t the  p ar tn e rsh ip  was intended also 
to w ork a license and the plaintiff society is, therefore, entiled  to 
enforce its righ t to claim  rendition of accounts. Before adverting to

(1 ) A.I.R. 1963 S.C. 534.
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the first proposition, section 23 of the Indian C ontract Act m ay be re­
produced hereunder for facility of referen ce: —

“23. The consideration or object of an agreem ent is law ful, un ­
less it is forbidden by law; or is of such a nature  th at, if 
perm itted, it would defeat the provisions of any law; or is 
fraudulent; or involves or implies in ju ry  to the person or 
property  of another; or the  Court regards it as im m oral, 
or opposed to public policy.

In  each of these cases, the consideration or object of an agree­
m ent is said to be unlaw ful. Every agreem ent of which 
the object or consideration is unlaw ful is void.”

It is needless to refer to the authorities considered by the learned  
single Judge whose attention does not seem to have been invited to 
V. Basavayya  v. N. K ottayya  (2), decision w herein is based on the 
observations of th eir Lordships of the Suprem e Court in an unreported 
judgm ent in Govinda Rao v. N athm al (3). The plaintiff there had filed 
a suit for accounts of a dissolved firm. The defendants challenged 
the partnership  on the ground th a t it contravened the C entral P ro ­
vinces and B erar Food Grains Control O rder (1945) and was, th ere­
fore, illegal. The relevant provisions of this Food G rains Control 
O rder w ere alm ost in sim ilarity to those of the Cotton Control O rder. 
E very dealer who dealt in  food grains was required to take a license 
and the words “dealer” includes any group or association of persons 
like a firm or partners. The plaintiff there who held the dealer’s 
license for dealing in foodgrains entered into partnership  w ith  the 
defendants and the partnership  coducted transactions of purchase of 
the controlled stuff. The prohibition under the Food G rains Control 
O rder was to the effect th a t no person was to deal in foodgrains as a 
wholesale dealer except under and in accordance w ith a license issued 
by the D eputy Commissioner of the  district. The phrase “deal in, 
foodgrains” had also been defined as to engage in  the business of 
purchase, sale or storage for sale of foodgrains w hether on one’s own 
account or on accout of or in  partnership  or in association w ith  any 
other person or as a commission agent or arhatiya, and w hether or not 
in  conjunction w ith any other business. In these circum stances, it 
was. held by their Lordships th a t the license in  the nam e of the 
plaintiff could not be said to be in  favour of the partnership  and the

(2) A.I.R. 1964 A.P. 145.
(3) C.A. No. 30 of 1960 decided by Supreme Court on 11th April, 1962.
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whole of transaction of partnership  being, therefore, in contravention 
of the Food G rains Control O rder was illegal justifying dism issal of 
the suit for accounts. There is a sim ilar prohibition contained in the 
Cotton Control O rder in question and no person can purchase, sell, 
store or carry  on business in cotton or oven hold cotton in hypotheca­
tion or against a pledge except under and in accordance w ith the 
conditions of a license issued in this behalf. A person who indulges 
in the purchase, sale, storage, etc., of cotton w ithout obtaining a 
license is liable to a penalty  u n d er  the  Essential Commodities Act, 
1955, under which the Cotton Control O rd er is issued. There is, 
therefore, a definite prohibition from carrying  on the business covered 
by a license except by the licensee himself. No doubt, there  is no 
definition of a dealer given in the Cotton C ontrol O rder, the  like of 
which we find in the C entral P rovinces and B erar Food-Grains 
Control Order, bu t th a t will not m ak e any difference. The word x- 
“person” as defined in the General Clauses Act includes anv com­
pany or association or body of individuals  w hether incorporated or 
not and this definition is wide enough to include a partnersh ip  firm.
A partnersh ip  is certainly an association of individuals for 
certain purposes though not inco rp o rated  as a company. The pro­
hibition against dealing in cotton which is a controlled item  because 
of the Cotton Control O rder applies equally  to a partnersh ip  as to 
any individual or a corporate body. C onsequently, the partnership  
which did not hold a license in its name could not be constituted to 
undertake a comm ercial enterprise which could be undertaken only 
under a license. The constitution of p a r tn e rsh ip  to work a license 
issued in  the nam e of a p artn er is, therefore, obviously illegal and 
such a contract is void being h it by section 23 of the C ontract Act. 
To perm it the contract to take effect w ould be defeating the provi­
sions of the Cotton Conrol O rder and if the m atter w ere to rest 
there, the  plaintiff would not be entitled  to claim  rendition .of 
accounts from  the defendant.

(4 ) In B asavayya’s case (2). w hich  re la ted  to the M adras Cloth 
(D ealers) Control Order, 1944, a license h ad  been issued to a dealer 
in  cloth under the said Control O rder. The licensee entered  into 
partnership  w ith  others and a Division Bench of the M adras High 
C ourt following the aforesaid S u p rem e C ourt  judgm ent in Govinda 
Rao’s case (3 ) held th a t the  privilege which was personal to the 
licensee could not be extended to persons w ith  whom  the licensee 
chooses to form  a partnership. The learn ed  Judges answ ered in very 
clear term s th a t “the fact th a t the said O rder does not contain an
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express prohibition of the form ation of partnership  or tran sfer of 
license or an express provision th at form ation of partnership  or 
transfer of licence is illegal, is im m aterial w hen such a prohibition, 
form ation or transfer can be im plied from  the O rder.” We are in 
respectful agreem ent w ith these observations and are of the con­
sidered view th at the prohibition of form ation of partnership  by the 
licensee is in the very n atu re  of things im plied w hen a license is 
issued under a Control O rder in the nam e of a particular person. The 
license is a personal privilege the benefit w hereof cannot be extend­
ed to others by entering into partnership  w ith them  w hen they  do not 
hold any such license. Any such action on the p a rt of the licensee 
will be circum venting the provisions of the Control O rder unless 
the form ation of a partnership  is perm itted  by the Control O rder 
itself or the statute under which such order is prom ulgated. To this 
ex ten t we find ourselves unable to uphold the finding of the learned 
single Judge. This will not, however, m ake any difference as regards 
the final decision reached by him.

(5 ) The other approach of the learned single Judge in holding 
th a t the parties are not in pari delicto  and the plaintiff is, therefore, 
en titled  to ask for rendition of accounts is unexceptionable. The 
learned Judge, on a consideration of the evidence, has in a very 
elaborate judgm ent held th a t the plaintiff was m erely a sleepirig 
p artner and was providing finances to the partnership  firm the 
business of w hich was being m anaged by the defendant-appellants. 
According to the learned Judge, the evidence disclosed th a t the 
defendants stood in  fiduciary relationship to the plaintiff and th is 
finding has not been assailed before us. The observations of their 
Lordships of the Suprem e C ourt in Sita Ram ’s case (1 ) (su p ra ) were 
relied upon by the learned Judge in holding th a t the suit for rendi­
tion of accounts of the dissolved partnership  was still m aintainable 
no m atter th a t the partnership  agreem ent be assum ed to be void 
w hen it is found th a t the parties are not in pari delicto. We are 
thus of the view th at the ultim ate decision of the learned Judge, who 
allow ed the appeal of the plaintiff, set aside the judgm ent and decree 
of the low er appellate Court and rem anded the case to the tria l 
C ourt for disposal in accordance w ith law, m ust be upheld.

(6 ) For the foregoing reasons, there is no m erit in  the appeal 
which stands dismissed w ith costs.

~  N. K. S.


